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	             Prior to 1987 Arizona enjoyed what was known as "joint and several liability."  Simply put what that meant was that if one or more persons were responsible for an injury, they were individually responsible for all of your damages.  By way of example, if Defendant A was 95% responsible and Defendant B was only 5% responsible, Defendant B was still 100% liable for all of the Plaintiff's injuries and damages.  The theory behind this was that wrongdoers shouldn't be allowed to apportion their fault, as the victim should always be fully compensated for his or her loss.  Unfortunately, concern for the victim’s recovery was pushed aside over concern for the rights of wrongdoers.


Through intense lobbying efforts from the insurance industry and municipal governments, the Arizona Legislature abolished joint and several liability and adopted pure comparative negligence.  Unfortunately, this is having harsh results concerning Plaintiffs' ability to recover all of their damages.  At the same time joint and several liability was abolished, the Legislature added a new rule known as "Non-Party At Fault."  By way of example, if a Plaintiff sued the City of Tucson for negligence because of a poorly designed intersection or roadway, the City of Tucson could name as a Non-Party At Fault the contractor that built the roadway, the civil engineering firm that designed it and any one else they could think of as being partially responsible.  This could be true even if those companies were no longer in business and therefore incapable of being sued.  At trial, the jury could apportion fault to those non-party entities.  Any percentage of fault attributed to them would reduce the Plaintiff's award.  Continuing the example, if the award was $100,000.00, but the jury found that the civil engineering firm and contracting firm were 50% at fault and the City was only 50% at fault, the Plaintiff's award would be reduced by 50% for a net award of $50,000.00 rather than $100,000.00.


While the rule was designed to make sure that wrongdoers only paid their fair share of damages, the rule has resulted in the necessity of suing people and companies that probably should not be sued, and making what should be simple litigation complex.  Defendants now routinely name “Non Parties At Fault” leaving a plaintiff to make a difficult decision to leave that named party out of the case or bring them in as a defendant.  Bringing the party in adds considerable expense and confusion to processing the case.  Leaving the party out runs the risk of incomplete recovery if the jury apportions fault to the non-party. 


Unfortunately, this has been the law for more than twenty years, and several appellate decisions have determined that it is constitutional.  All of us at the Rockafellow Law Firm struggle with this issue on a daily basis and will continue to do so.  We also continue to support the Arizona Trial Lawyers Association attempts to modify or repeal this anti-consumer anti-victim legislation.  Given the current conservative nature of the Arizona Legislature, it is doubtful that change will occur any time soon.


Until change occurs, The Rockafellow Law Firm will continue to make careful decisions on who to sue and who not to sue.  The best interests of the client will always be first and foremost.  


This message is brought to you by The Rockafellow Law Firm so that you may better understand how the legal system works, and to assure you that we are dedicated to keeping the client’s best interests in mind at all times.         
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